
 

 

 

 
 
 
 

 
 
 
 
April 12, 2024 
 
Theodora  Lam  
Acting Director, Marke t Regu la tion  Policy 
Canadian  Investm ent Regu la tory Organ iza tion  
Su ite  2000 
121 King Stree t West 
Toron to 
Ontario  M5H 3T9 
 
De live red  by e -m ail: tlam @ciro .ca ; 
CMRdistribu tionofSROdocum ents@bcsc.bc.ca ; 
on@osc.gov.on .ca  
 

 

 
Dear Theodora ,  
 
RE: CIRO Proposed Amendments Respecting the Reasonable Expectation 
to Settle a Short Sale  

About Alternative Investment Management Association ( AIMA ) 

AIMA was established in 1990 as a direct result of the growing importance of alternative 
investments in global investment management. AIMA is a not -for -profit international educational 
and research body that represents practitioners in alternative investment fund s, futures fund s 
and curren cy fund management – whether managing money or providing a service such as prime 
brokerage, administration, legal or accounting.  

AIMA’s global membership comprises approximately 2, 100 corporate members in more than 60 
countries, including many leading inve stment managers, professional advisers and institutional 
investors and representing over $ 3 trillion in assets under management. AIMA Canada, 
established in 2003, has approximately 1 50 corporate members.  

The objectives of AIMA are to provide an interactiv e and professional forum for our membership 
and act as a catalyst for the industry’s future development; to provide leadership to the industry 
and be its pre -eminent voice; and to develop sound practices, enhance industry transparency and 
education, and to  liaise with the wider financial community, institutional investors, the media, 
regulators, governments and other policy makers.  

The majority of AIMA Canada members are managers of alternative investment funds and fund of 
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funds. Most a re  sm all businesses with  fewer than  20 em ployees and  $100 m illion  or le ss in  asse ts 
under m anagem ent. The  m ajority of asse ts under m anagem ent a re  from  h igh  ne t worth  investors 
and  a re  typ ica lly invested  in  pooled  funds m anaged  by the  m em ber. 
 
Investm ents in  these  pooled  funds a re  sold  under exem ptions from  the  prospectus requ irem ents, 
m ain ly the  accred ited  investor and  m in im um  am ount investm ent exem ptions. Manager m em bers 
a lso  have  m ultip le  registra tions with  the  Canadian  securitie s regu la tory au thorities: as Portfo lio  
Managers, Investm en t Fund Managers, Com m odity Trading Advise rs and  in  m any cases as Exem pt 
Marke t Dea le rs. AIMA Canada’s m em bersh ip  a lso  includes accountancy and  law firm s with  
practices focused  on  the  a lte rna tive  investm ents sector. 

For m ore  in form ation  abou t AIMA Canada  and  AIMA, p lease  visit ou r web site s a t canada .a im a .org 
and  www.a im a.org. 

Comments  
 
We are writing in response to CIRO’s Proposed Amendments Respecting the Reasonable 
Expecta tion  to  Se ttle  a  Short Sa le 1 and  associa ted  proposed  gu idance 2. Overa ll, AIMA Canada 
supports the  ob jective  of reviewing short se lling regu la tion  to  ensure  tha t it rem ains appropria te  
in  ligh t of ongoing deve lopm ents in  the  Canadian  securities m arke t and  globa lly.  
 
We  note  tha t in  its  consu lta tion  CIRO contem pla te s changes to  the  Unive rsa l Marke t In tegrity 
Ru les (UMIR) by: 
 

• adding a  new positive  requirem ent under UMIR 3.3 to have , prior to order entry, a  
reasonable  expectation to  se ttle  on se ttlem ent date  any order that upon execution would 
be  a  short sa le ; 
 

• adding in  supervisory and gatekeeping requirem ents re la ting to  the  proposed UMIR 3.3; and 
 

• generally consolidating current UMIR provisions re la ting to  short se lling in to one  location 
with in  UMIR with  corresponding housekeeping changes to UMIR generally. 

 
AIMA Canada  broadly welcom es these  changes, which  we  be lieve  will b ring grea te r clarity to  the  
expecta tions applicab le  in  the  con text of short se lling, while  a llowing firm s to  leve rage  existing 
ope ra tiona l system s and  processes. We  an ticipa te  tha t the  change  will en ta il additiona l 
com pliance  work by Participan ts and  Access Pe rsons to  ensure  tha t they can  prope rly evidence  
the  basis for having a  reasonable  expecta tion  to  se ttle , bu t be lieve  tha t the  associa ted  costs a re  
proportiona te  in  ligh t of the  like ly bene fits  to  the  Canadian  securities m arke ts. 
 
We  a lso  note  publica tion  by CIRO of the  Proposed Guidance  on  UMIR Requ irem ents Re la ted  to  
Short Se lling and  Fa iled  Trades. As a  gene ra l m atte r, we  be lieve  having in  p lace  accessib le  and  
clea r gu idance  is a  he lpfu l m eans of prom oting adhe rence  to  UMIR requ irem ents by provid ing 
cla rity to  the  m arke t about CIRO’s expecta tions. 
 

 
1 Online  a t: h ttps:/ /www.ciro .ca /news-room /pub lica tions/p ropose d-am endm ents-re specting-reasonab le -expecta tion-
se ttle -short-sa le .  
2 On line  a t: h ttps:/ /www.ciro .ca /news-room /pub lica tions/p ropose d-gu idance -um ir-requ irem ents-re la ted-short-se lling-
and-fa iled-trades# GN-URPart3-24-0001.  
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We  have  noted  in  the  gu idance  som e  e lem ents tha t m igh t benefit from  fu rthe r re flection  by CIRO:   
 

• The  d iscussion  in  section  3.3 of the  concepts of an  “in te rna tiona l act” and  “negligen t act” 
a re  poten tia lly d ifficu lt to  apply to  m any rea l-world  scenarios where  the re  m ight be  som e 
am bigu ity as to  a ttribu tion  of the  u ltim ate  re sponsib ility for a  se ttlem ent fa il (which  cou ld  
have  a risen  due  to  m ism arking of a  trade  or the  fact tha t a  participant becom es aware  
a fte r en te ring in to  a  short sa le  tha t the  security is , con tra ry to  its  p rior be lie f, no  longer 
easy to  borrow).  

 
• In  the  d iscussion  of the  Prior Extended  Fa iled  Trade  fram ework (section  1.3; section  3.5), it  

wou ld  be  he lpfu l to  reconside r the  ongoing applica tion  of re strictions fo llowing an  
extended  fa iled  trade  to  ensure  tha t these  a re  not en tire ly open-ended , which  we  be lieve  
would  be  undu ly pun itive  (noting in  particu la r the  second sub-bu lle t unde r section  3.5).  

 
• Whethe r it wou ld  bene ficia l to  add  fu rthe r de ta il abou t the  approach  tha t shou ld  be  taken  

to  close  ou t extended  fa iled  trades.  
 
We  would  be  happy to  d iscuss th is top ic with  you  fu rthe r and  look forward  to  inpu tting fu rthe r 
in to  fu tu re  work by CIRO re la ting to  the  fram ework for short se lling in  Canada . 
 
Yours since re ly, 
 
ALTERNATIVE INVESTMENT MANAGEMENT ASSOCIATION CANADA 
 
By: 
 
Adam Jacobs-Dean, AIMA 
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